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Decisgion re:i Bogue Blectric Mfg. Co.; by Pobert P. Keller,
Deputy Comptrocller Genexal.

Issue Area: Federal Proncurement of Goods and Services (1900).

contact: Qftice of the General Counsel: Procurement Law II.

Budget Punction: General Governmcnt: Other General Government
(806) .

Organizaticn Loncerned- Departlent of the Air Porce: Sacramento
Air Logis.irs Center, McClellan AFB, CA.

Authoritys:s 4 C.P.R. 20.2(b) (1), (2). 46 Comp. Gen. 377. 46 Comp.
Gen. 373. 54 Colp. Gen. 783. R-188179 (1977). B-186841
(1976). A.S.P.R. 3-805.1. A.S. P... 3-501.1.

o

The protester objectpd to fhe avard of any contract
under a solicitation for firm fixed price ofiers from small
businelses, Protests regardirg. 421iCitation requirements,and
alleged improger action- by the procuring agency:in requesting
extentions of the proposal acceptance'  period with no opportunity
for revisions were untimely. The protést alleging ilproper
antion by the procuring agency in requesting proposal accepldance
date extensions after previoas extensions had orpired vas
denicd. Tbz protest based on the agency's fuilure to conduct
ora’l or written liscussions was denied since the solicitation
prqvided that an award hased on initial propesals could be malde
without negotiations. (Authox >,7SC)
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t DIGEST:

N
i. Pretest alleging that solicitation contalned
unrealicstic and arbitrary requivements is
untimely under Kid Protest Procedures when nct
filed hefore closing date for receipt of iaitial
proposals.

2. Protest alleging imprapey: action by psocuring
agency }n rcqucating extensions of proposal

! acceptance period with no opportunity for '

; revisions is untimely when submitted more ‘than
o 10 wcrling days afier alleged inproper action.
{.

!\ 3. Frotest alleging improoer action by procuring
agoncy in requcoritg propoorl acceptance date
‘»xtensions after previous extléinsions have expired
is denied since offeror may waive its right to
gstand by the expired acceptance date,

4, Profcst hased on agency s failure to conduct
oral or written discussions is deniad where
solicitation stated that award based upon
+ initial propoaala may . bo made wiLbout niegotia-
tions and vhere adequate Lompetition resulted
in receipt of seven proposals, with no exceptions,
vffering reasonable prices.

it

On May 24, 1977, Bogue Electric Manufacturing Company
(Boguc) protested the award of any contract under request
for proposals (RFP) No. F04606-77-0097 issued by the
Sacrsaniento Air Logistics Center (SALC) McClelian Air
{ Force Base, California., The solicitation called for
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firm firﬁd price offars from swall busjnesses for &n
estimated 425 motor genérator sets., Tae Jdue date for
the propoaals was February 4, 1977, .The time within which
the Government could accept: a proposal was 60 days which,
after the receint of propoaalu, was ertended twice foy
30 days. cach with the offérors being told tnat no other
revisioes to the offers would be accepted, " Un Jure 3,
1977, ZALC again rﬂqueaced an iixteusion pendins resolu-
tion of this protest. The RFP reserved’ to the Govirn~
mert its right to make award on the basis of the initial
prcposslas without furthex nepotiations.

Bugue rontends fhar the required oxtenalons to the
nroposal adceptance period without the opportunity for
revisions were .improper, arbitrary and icposed andue
burdens upon srall businesses. It also conLends that
the BnliciLatiun imposed an unren;istic and arbitrarily
low limitation on pregrveds paymenua prior to first
article approval. Bogue further objzets t¢ a number
nf other alleged deficiencies ana specific clauses’in
the RFP and the faect that a pr p\oposal conference
wag not helq. Bogua asserts tLat it wes customavry for
SALC (o conditct negoiiations for fts large competitive
gencrator procurements “vegarvdless of solicitation
varbilave that award may be made on 'lnitial proposals
and that . was not i-2fo'med that lebotiations weve nct
contemplataed uatil the day 1. submitted its urotest.

"o tha extent that Bogue 8 proteut is baeed upon

improprieties apparent on the face of the RFP, it is
untimely under our Bid Protest Protedu1es. 4 C.F.R.

B 20.2(b) (1) (1976), which require that protesiz Lased
on such alleged improprieties pve filed prior tc the

closing date for rpreipr of the initial proposals. Ve
believe that Bogue's abjections to the limitation on
progress payments prior to first article approval ‘and
all of it= objections to other irlleged deficiencies in
the RFP thercfore are untinely.

We also believe that its objections to the first
two extensions of the proposal acceptance period are
untimely vnder Section 20.2(b)(2) which requires that
protests other than those covered in Section 20.2(b) (1)
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shall ba filed not later than 10 working days aftev the
basis of the protest is’ known or shoald have heen known,
whichaVer 1is earlier. The first request for an e¢xtension
took place on March 4, 1977, the second request was made
on April 26, 1977 and Bogue's protest was received on

May 24, 1977.

Bogue also objetted on' Jure 7, 1977 to SALC's third
request on June 3, 1977 - for an ex ttenalon of the accaptance
periud pending resolution of this prytest. Bogue com-
plains that the contractiug officer 1is requiring the
reinstatement without revision of expired ¢r. 7. It is
well settled that & bidder may waive its ri % to stand
by the origipal accenrance da:e following ita pxplration,
1f Lt is still willing to accept an award on the hasis
of the bid as aubmitted and such action does not com-
promiae the integrity of the vomperitive bidding system,

" Inthis ¢ase all offexors were asked to extend pendin"
*reaolqt*on of the proteet and in such circums .ances the
1ntegrity of the compet;tion hay. not been hompromieed

46 Comp, Gen. 371, 373 (1966); Siburban IndVi'trial
Hainrenance Company, B~188179, June 28, 1977, 77-1 CPD
459. ~“Although 46 Comp. Gen. 371 involved an advertised
prorurement, the same rationale applies to a negotiated
procurement. Riggins & Williamson Macbine Compaay, et
al, 54 Comp. Gen, 783 (19375), 75~-L CPD 168.

Bogue' 8 objcction to the 1ack of a pre-proposal con-
ference is not only untimely under Sectlon 20, 2(b)(2) of
our Bid Protest Procedures bur is withotf merit., \Under
Armed .Services Procurement Regulation (ASPR) 8 3-501.1,
the decision as to wheLher such a conforence should be
heid 1is within the discretion of thia contracting officer.
There is no evidence indicating that the decisionrn not to
#0ld a pre-proposal conference was unreasonable,

i ASPR § 3-805.1 (1970 ad.) generally requires the
edndurct of oral or written discussions but it also speci—
fies exceptions to this rule. One of these: exceptions is
where it can be. clearly demonstrated from the exisdtence
of adequate compeUition that acceptance of the most favor-
able initial proposal without 'discussions wouid result in
a fair and reasonable price provided the solicitation
notified the offerors of this possibility. Where chese
conditions exist, the contracting officer is permitted
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though not required, to make an award without dis:ussions.
Fodel Films, Inc., B-186841, October 29, 1976, 76-2 CPD

370.

Thus, under the terms of the solicitation and ASPR
8 3-805.1, there 1is no requirement for oral and written
discussion3d in the circumstances prevailing in this case.
Bogue's conteution that because negotiations were custom-
arily conducted by SALC 1in previous procurements of a
similar nature, negotiations were required in this case
is without legal support. Seven proposals vaere received,
no exceptions were taken and the prices offered were
considered to be within an acceptable vange. The agency's
determination that adequate comvetition existed and that
oral or writteu negotiations were not .required cannot,
in our opinion, be reasonably termed irbitrary or capri=-
cicus.

Accordingly, this protest is denied.

[

<17

. : """-lb »
Deputy (Duhr,ptrol&r General
of the United States

=





